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again and again expressed hil r"^! Gressa ^ mir al Doenity 
his counsel, about sore of the "off? - C! ^ersations with 
ordinated to him being prosecuted. f * 8 anf sailor * sub¬ 

sequence of the German eubma-iJlAj^r 0 ^ imtllal8 ~ s * eon- 
wish to alleviate as muoh and »« ’ ! ® * Tt ?;as his greatest 

of these men dram into fb. f 9CDn as Oos sible the sa* f=it<=> 
pliance with this wish of tb. n a ?' «° f eTent3 * Tt *> i« ooir- 
German Wavy that T submit to f* ast 3 u P r oae Commander of the 
^ on on behalf of ^ y ‘V S\ !a ^ 9Mtion f«* nar- 

membe rg of the Kriegsmarin» "ly l *£ an + ln ran * among these 
nals: Wolfgang Schwender. sentenced as war ortmi- 


sentence on sfhwander^as^aiied^^^b t° k in Wtlch a1so th(5 
major trial before the Jrt - h * • ’ but 3 prelude to the 

th, intention of tte r, ” t r y TrIt ”*l. It <m 

Kapitaenieutnsnt Kelt ha' i-sw” tf.° r,! “ v * ln '-Me prelude that 
wre eke c* sailors in obe^ian^"^ ! h L or *? r to fir* on ship-" 
miral foenitz to do so t direct instruction by Ad- 


The prosecution entirely fahM _ 

trary, the trial held in Karrhure ln ^‘ CT/, hg this. In the eon- 

that Kapitaenleutnant Eok did not P h°y<? CB v \ v Vl " 9nea showing 

of killing shipwrecked LiWs ? l \ th ! lnt3nt *™ 

and wreckage a H they were likllJ L ? f str °y the rafts 

y iiiteiy to be landmarks to the Allied 
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airplanes controlling that cart of the ocean. In spite of 
t.i!s fact having been established, there still remained a 
suspicion that the German submarine commanders ml \ A actually 
receive orders to kill shipwrecked sailors and that this 
order^ha* had some bearing on the attitude of Kaoltaenleut- 
nabh ick, The whole trial at Hamburg was held under the 
shadow of this suspicion, and T believe from my own expe¬ 
rience as a Judge in the German Navy, that such an atmo¬ 
sphere can hardly remain without influence on the final out 
come of the trial. 


Now after 1 year of uninterrupted hearings and thorough in¬ 
vestigations the sentence passed by the International Nili- 
tary Tribunal on September 3 C» and October 1, 194c has 
proved beyond doubt that this sxispicion was not justified. 


As a matter of fact there has never been an order to the 
German submarine commanders to kill sh-'uwrecked sailors 
and not a single instance put before the International 

hi itary Tribunal was acknowledged as constitution a wrccf 
to that effect. At Nuremberg German submarine warfare was 
acquitted as a whole during the end world war. The sentence 
passed on the 2 Grossadmirale iiaeder and foenitz was im¬ 
posed on the strength of charges not connected at all with 
navel warfare. 


During the Nuremberg trial Grossadmiral Doe nit z himself, 
as a witness, had made the following statements referring 
to the case of Uck: 


"Flottenrichter Kranzbuehler; "Do you aoorove of his 
attitude now that you know it ?» 

Doenits: "I do not a^orove of his attitude because, 
as I said a short time ago, it is not permissible 
co ^isregar* ^he moral postulates existing for a 
soldier in battle. 


In connection with this case I should like to say 
that Nek had to give a really serious decision. He 
was responsible for his boat and his crew an* this 
responsibility is a very heavy one .in war time. If he 
decided the way he did for the reason that he wanted 
to orevent his being detected and destroyed - this 
assumption was rather well founded as at that tire in 
that area, if I remember right, 4 U-boats had been 
attacked with deoth-charge 3 - if, I repeat, he took 
1 is 'ecis 1 on on account of such a reasoning a German 
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court martial would certainly have given due considera¬ 
tion to that argument, 

T think that one is inclined to look at matters in a 
different way after the war Is over* as one is no lon¬ 
ger imbue 6 with the intensive feeling of great responsi¬ 
bility which used to weigh so heavily on the shoulders 
of U-boat comman^ers* H 

(Uimifcas of May 9* 1946* Forenoon) n * 

I am of the opinion that the view given in the preceding para¬ 
graph ought to be accepted owing to the now established fact 
that the attitude of Kapitaenleutnant Eck cannot be con¬ 
strued as an instance of a submarine warfare conducted in a 
generally criminal way, but rust be locked upon as an indivi¬ 
dual ease, in which an officer with little experience mis¬ 
judged the military situation and the consequences resulting 
from it for his own boat when he came into contact with enemy 
forces for the first time. 

In appnoaching the matter from this angle the attitude of the 
ether members of the crew of the T '-boat involve * who carried 
out the orders of their commanding officer gets an entirely 
different aspect so that it appears fully Justified to plea-** 
for a re-examination of the attitude of the men concerned, 
o years after the sentence and ? and a half years after the 
cessation of the hostilities, on lega 1 , military an J human 
grounds. 

In putting forward some view points in this connection my ar¬ 
guments are based in the main on the fol owing factual pre¬ 
mises: 

1) Kapitaenleutnant Eek did not give an order^to fire 
on shipwrecked men; he only gave an order to destroy 
the rafts and vwreckage , 

g) He gave this order in his capacity as commanding offi¬ 
cer directly to the sailor Schwender. 

3 ) Schwender did net knowingly fire on shipwrecks J people 
when executing this order and no ev’denea has been 
produced that his fire did kill any men at all. 

r 
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Taking this as anuS^contthat of a sol- 
fair manner if Ms 


aier engaged in 


^ t f ii ih^rv ^rfbun&l 

Tha oont.no. of ^ ’nt.rnatlon.l^l i f J a „^„ ln . on an 
rf> ~ = i v aekno^i^6g^o wj j ^ * 0 f battle so that tor 

Inemy merohantinan constitutja^ ^ tfas London Naval Agreement 

on 1S sXa y rlnr:Sfars Scncludad in 1935 do not apply. 


on ^ .... t t0 shipwrecked 

ThP attitude of warship eo^nders Convention, re- 

"fool* after b.ttl. 1. f^^Vrlno^Ss of the 0.n.«- 

ferring to the application or lg( 1909t section 1 . 

Convention on Naval Na-f- - aommander s are duty boun 

tccorf in, s to this o?n«“tion the ,„ a ot .„ aotion 

to take care as best a.a po— enemy forces "ae -» 

of all shipwrecked Personnel _ Spends therefore en 

rri" 1 itary considerations p- ,*«*.. ion i s lu^ged > whether an* 
tirely on how the military *ituation !■ ,J '% biT , week ed ner- 
U wilt extent any measures with resoect^ o^ + , g ^ 


to what extent any measures that there is but 

SS^RoiS: warship who'may properly this 


t i cn: t he o art a in * 


If 


+ f oi’r^'h a situation ” I a^Tfit 

j.* owing to a wr ong judg-men ^ Kap naenleutnant -ck a 

that this has been tu «- obv ious that in some cases, on 

wrong order is glv . . J ^ n ,^itions prevailing in nav . - 
account of the eoecial oondit ^ t0 endanger the 1 if• 

fare, such an order^ is^ i - + _ ft - lB ot ,ardi z e it altoget he r 


such an order isit a!together. In 
.ipwrecked peoole but to 3 . ^ s0 far drawn the cord 

of that, however, ncbo y - _ me for leaving uhe 


anite^of that, however, nobody naa [!° b i e for leaving the 
aiin of f holding the helmsman sponsible for^ g 

si-?v. Ktt »•«•■* - s " lng 

gfciT>v?recke6 m^n. 


i 7 t» ,i.. «f wit »«« v::"UU b »»u« „ 

i-iLitarv matters as an excuse, _ ffl ' r Q f a submarine an 
relations between U*e comman^ing^ the fighting methods 

to a .'.•oaarin. th.y l. only ^ u< Mpt . ln of tt» 
who is able to see anything. 
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vessel. This fact alone constitutes the necessity of 
absolute authority which the or J er of the comvanting off!” 
oer must have for his crew on account of the established 
customs and the necessities of submarine warfare* It is true 
that after the war the judgement of alleged or actual war 
crimes gave rise to doubts with respect to the authority 
of such orders* The German military penal coda which applied 
for the relations between Kapitaanlautn&nt Itlck and the sailor 
Schwa nde r gave the latter the right to refuse carrying out 
the order of his commanding officer only if he knew that the 
order was aimed at committing a crime. Anyone who participa" 
ted in war actions on the high seas with all their fighting 
excitement and the permanent danger incurred by the ships 
and their crews on account of possible enemy action both 
from the water and from the air will never come to think of 
the possibility that Schwender could have been able to see 
a criminal purpose in the order given him by his commander* 
or that he actually did see it, I repeat once more that the 
order was not intended to kill human beings* 



I need net refer to the we1^known evolution which British 
military law has undergone during the last year of the war 
with resoect to the question of superior orders, 

Tven the latest wording of the section 443 of the manual of 
British military law dated Anri 1 1944 obliges the court; 

"to properly weigh the fact* that obedience to military 
orders not obviously having an illegal character is the 
duty of every member of the armed forces and that the 
latter cannot be expected under the conditions governing 
war discipline to consider in every single case whether 
the order received is legally admissible or not," 

The attitude of American law with resoect to this problem 
is shown in the authoritative manual compiled by William 
Wint hropf Col onel» TT nited States Army (5nd edition 19^C) 
page as follows; 

« os science re canvas. 

That the act charged as an offence was done in obedience 
to the order - verbal or written * of a wP r tary superior* 
is* in general* a good defence at military law,,, 

'tfhere the order is apparently regular an^ lawful on its 
face * he Is not to go behind it to satisfy himself th t 
his superior has urocee^ed with authority* but is to 
obey it according to its terms* the only exceptions re- 
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cognised to the rule of obedience being cases of or¬ 
ders so manifestly beyond the legal power or discre¬ 
tion of the commander as to admit of no rational doubt 
of their uniawfulne sa * 3uch would be a command to vio¬ 
late a specific law of the land or an established 
custom or written law of the military service t or an 
arbitrary command imposing an obligation not justified 
by law or usage * or a command to do a thing wholly irre¬ 
gular and Improper given by a superior when incapacitated 
by Intoxication or otherwise to perform his duty* 


Except in such instances of palpable illegality t r. ich 
musb be of rare occurence, the inferior should presume 
that the order was lawful and authorised and obey it 
accordingly* and in obeying it he can scarcely fail to 
be held justified by a military court.** 


-ven the most recent comment of American experts acknowledge, 
particularly with reference to conditions prevailing in 
submarine warfare, that orders the admissibility of which 
is doubtful according to International Law must be executed 
by the inferior with the sole responsibility resting with 
the superior issuing the order* 

"Under these conditions it would seem clear that the 
officers and crew of a submarine cannot be punished 
as having committed "an act of piracy" if they have 
sunk a merchant ship without previous warning*..* 

As for the act of- ordering “unlimited submarine warfare 
the Juridical Committee would recall the repeated de¬ 
clarations condemning this act as a crime and exacting 
c orre spending reparations* 

(Reoort on the International juridical status of Indi¬ 
viduals as "Tfar Criminals", Preoared bp the Inter- 
American Juridical Committee* Editor! Pan American 
Union* Washington , D,C*August 1945". Page 5*6 )* n 


There is another passage in the same report reading as 
f oilows : 


"The Juridical Committee Is of the opinion that the ru^e 
of some countries# denying the excuse of higher orders* 
should not applied too rigorously to crimes against the 
laws of war. the reason is that in many cases it would 
be impossible for subordinate officers to determine 
whether or not the act which they have been ordered to 
nerform was justified as part of military operations 
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The above comparison of German penal law Vhl- C b*-n”J"« 

23 cus ^Sr 11 

s *\2 sis.? sasucrr. •!■;;£££ 

of orders imparted to them. Shotil' ! » howv^r, ^ 

cies between the German and the Anglosaxon jn v aceor ding 
in this one point, Qctawendsr can be judge only accor 

^ith German law. 


"No state shall prosecute or punish analien for 
or omission which was required o* thai. alien J . q 

of the place where the alien was at the time o> t. - 

or omission. (Art .14 J. wx i>-j ^cwe? TC C’TVE J 

(TSAFT CONVENTION CF JiniSriCTION WTTri 1-S. -ti a - 

The American Journal o f Internationa l , 

T ^~ ouar£«rlyV Sec tion Two ~ Official documents, fa 

«»S.r !,'Wj 1955 , TOl.ll.tea by tb. A^rlo.n So.tety 

of International Law’"' 


In the Comment supplementing this article, the ,n ^ u conven 
t i on atatss: 


•■The individual should not suffer, through no ^ult otJ>. 9 
own, because one State punishes wha u another State 

quires." 


Another passage referring to this article reads as follows: 


it The principle formulated is so obviously just, however, 
that its acceptance as an integral part of the present 
Convention may be anticipated.• 


and 


nthp principle of the present article is probably in 
harmony with relevant national and international prac 


t 1 OB , ft 


It. German thhrmacbt In It. turn has SiS* V" 

last mar tb. conneptlnn pr.T.tent In tbj^brl. 

its opponents to the e.. .ct ' _ pr ^ or3 T wish to 

to obey the military orders of their si- 0 • 

cite two instances to corroborate i,his: 
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Although according to 1 ln3®I?SSSS£“ 

does net have the right to attack - . gtibmarinas in 

3 tic h merchantmen did actually tv brought forward agaihst 

many instance s > rou a aing-* ■ \j * 3 ^ig or against 

** .?*£££USK "no°o o£ SHUT prUladlngJ - r. 
SSS r ira™S» - contrary to .hat «. den. in *J» 

:sas S^ol jKSKigi 

K‘a^iSi T S : ‘ssui-wiSJsst'i: Kr\s«“«. 

Germans took the viewpoint that the "JP***™* ” t f orde r 8 

were carried out in a„cor anc concerned by their su- 

imparted to the sailors and .lie.s cone- - 

pe riors * 

I ,a convinced that it ia possible h 0 .t=»er«t«rd.,r.c 
in xq 45 to give proner consideration to this V a in oi 
thoughtt"after the passions of war have cooled down. 

„ 4 + « - review in the c&9& under discussion 

5 ^SrgU « acre' .0 J-t if lad ; v^£lS£:««5 

tto ScJcLToafng tc 1 ^« •" 0 r r^ft y °ihUi»i h to°go"” 1 Ihc 

t rt2?? , 2; ss J'frSw- *us*si?i£ :sss: ° r 

not the poaaihility of p “J*J lT t5 ls ’’f ac t S alona suffices 
&.n A the a giairents of - - * ' the na 7 ~ 

to explain the obvious lack of propcrtiM h»tw-n 

ty of lc years imprisonment iapeaed on Orossaac, „ 

SSpSla^SUS 'SU-*-" * “ 11 »- 

Sohvender ha. been detained gd “priecneTcf 

urs? ijrr-'EJai«; *- ?■??.« nTi« r 

T a 4 c twin* to his youth such a situation is ; _ t 

seriously endanger his development and toan oi! ^ * 

? da?e sly that such dire consequences are not intends ,y 

nor compatible with real justice. 
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Schwander is the o°ly son of^the 

r h ou?^ba r a humane** a r gum e nt for Rasing hi, at an we y 
For the above reason I ^^^^^apooint t *for the 

SS.&XS" ’* rly paraon * n? 

fror prison. 





1 j 


1 
\ I 

\I 








* + 




















